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Under Artlcre I1' Section 4' of

Date: August 29 ' I9B4

The I9B3 Horrtana Legislature enacted legisl'ation providing

that: "It is an unlawful discrininatory Practice for any

financial institution or Person to discriurinate 6oIeIy on the

basis of sex or Inarital 6tatus in the issuance or oPeration of

any tyPe ol insurance policy' plan' of coverage or in any

pensionorretirementplan,Proglan,Orcoverage,including

di.scrinrination in regard to rates or preniuns and Paynents of

benef its.'' Chapter 53]' Laws of Monta'na' ]983' codif ied as

Section 4g-2-309' HCA'

Iegislation is assuned' Jou wish to

Based lnsurance Classi f i catrons

ti"e"flont ana Const i t ut i on

The validitY of this
bY the rovi sions of

Const i tut i on ' xhi chknow il such a Prohibi t ion is rnandated

.., 4'a:l/l':: :.1 :\tl,ii l ll. t..,-*1

Artic'le J1, Section 4' of the t""t """

stotes:
rndividuar Dieni tY:^ ::,".":tn"Xt"ttr ;: J]; :J"i{rndividuar Dignity'- j:'r"r";"";li be denied the

beine 
";; lnvi.oluo],"',.)o1 J;." Nei thet 

^ :l:.. .t^t:t"-r.,Hio"ir,9'"ir 
' in"iolabl:' ^, f 

t.,J;:""*i'.r'"r tt'e state nor

esua r protect t:.1-"t 
"t];"t, ar i on or - 
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Thrg Provision is unique among the sixteen State

Constitutionswhichprohibitdiscriminutlononthebasirofsex

inthotitist}reonlyonewhichexplicit}yprohibitssuch

discrinjnation by individuals and private associations'l

Simi larly, the proposeC Equa] Rights Amendn'ent to the FeCeraI

Constitution by its terrns applies only to governrnent'2

The Ianguage of the Montana rndividuar Digni ty Provj si on

c}ear}y6eeII|stoprohibit6exualdiscriminationbyprivate

perEons and associations' But' a6 forrner California Chief

JusticeTraynorhasgaid,..Plainwords,]'ikep}ainpeople,are

nota}waysasplainasthey6een.'.3ourSuprerreCourthadthe

opportunity to construe the reach of' Article II ' Section 4' in

IgBO when i t const rued the wi I t of a sheep rancher whi ctr

est abl i shed a trust for paynent6 to rrembers of the Future

Farmer s of Amer ica or the 4-!t Club who Here boys betrreen the

agesofl4andlB'Montanaresidents'andchildrenofAr'erican

bornParentS.IntheMatterofthel.Ji}}ofCIan,}85Hont.31,

506 P.2d I45 (I980).

] rhe other fifteen 6tates are Alaska' Colorado'

connecticut, ltut'lii, rrrinois' Maryland' HassachuEetts' New

Hanpshire,NewMexico'p"''"tyfvania'-Texas''uta.l-'yirginia'
\^tashington and ttyon'in9' The i"tt of tlre various Provrslons ls

set f orth in f'nriotat ion' co'''r4Srio'' :tnd, =T&I-rrcr"=t=)ot 
of state

Eoual Riohts F'tendnents on-6f--Ehl;
Basec on sex,ffi4-65'

-, "*a 
,roposed anendn'ent reads: "Egua] itv -:f' ' tights under

the ]ax shali noa be aenl.a--or abridged by the united state6 or

bv anY State on account of 6ex'" H'J'Res' 208' 92d Congress'

2c Seision (I9?2)'

3 Traynor ' 49 ca}' L'

Rev. 615, 6I8 (]96I).
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A fer,ale rrember of the Future Farlrr?r3 of ArreriCa, rrhO

of the t9e 5'et by the truEt ' challenged 1ts Provirions

unconstitutionally discrininatory oD the basiE of sex'

Supreure cour t held the trust did indeed di scrimi nlte on

- .- --r.''.- aig,crin'inatory conQy-ct ras rlgt

ffi-Unfortunate1y,initsana1ysistheCourtdidnot
r- I r ^-l-

nention Hontana's Constitutional Provision but discussed on)'y

casesinvolvingtheEgua}ProtectionClauseoftheFourteenth
'^f Thet clause has

Anendnent to the Federal Constitutron' rrroL

consistent}ybeeninterpreteda6prohibitingdiscrinination

onlywhenthereis.,stateaction.'See,e.g.,MooseLodqello.

to'7 v. Irvis, 4o? U'S' I63 (I972)' in which it lras held tlrat a

privateclub,eventhough]icensedbythestateto6erve

liquor,cou]drefuseto6erveblacksr.Jithoutvio}atingthe

Equal Protection Clduse'

ln the manY cases involving

the Mon'tana SuPrerne. Court has

Mont ana's I972 Constitut ion'

traditional Federal Equal Protection analysis' allowing

discrininatorygovernrnentactionuhenitisbasedonarational

lJb 6

a6

The

Article I1, Section 4' which

decided since the adoPt ion of

it has consistentiY used

+{ Ho,*re.rGt tk? bcte{s
tkc C.'It J;J otX*

Con3+it'^t"qnrl P tu'

;t
en

fr
g-
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cJbEsification'4 The onlY caEe other than the Cran r.rilI caBe

uhich has squarely Pre6entcd our Suprene Court

of sexual discrinination since the adoption

Section 1, is State v' Craiq' ]69 llont' l50' 545 P'2d 649

(}9?5).Ttrerearra}econvictedofraPearguedthatthe6tatute

defirringtheoffengeviolatedthissectionbecauseitapp}ied

on}ytor,a]eshoving6exuatintercour6ewithoutconsentwith

females. The Court indicated that because historically and now

with a question

of Article Il,

"the vast najority" of 6exua] attacks have been by

y,rorncD, the classi f icalign was reasonable'

Thus, it aPPears that the l4ontana Suprene Court' at least

to date, hds effectively read out the Iast sentence of Article

I1, Section 4' and confined its 6coPe to the traditional equal

Protectionoftbelawe.fhecomEritteerePortonthisProvision

statedthatitwasintendedtocradicate''pub}icandprivate
4 See, e'9 ', McMi]]an v' HcKee & Co" I66 Hont ' 40O' 533

p.2d lo95 (fgrsl--Tg"nffi fees to successful

vrorkers' conPensatio.n-claitu'its but "oi 
to 6uccessful defending

insurers ooe's not vio]"t" 
-"q911 qtote:iion); Stlt-e--v' Jack' I6?

Nibr, 4s6, 53e P'2d !2u Iiii:i^j;"::l,i:"t t::5i;"3:::"1:"';::

Een uPon

::"f"0'3:.i,li.J';ii 6. ii:::::'i^-:;i:: invalid because not

supported by rational basis); Stat-e'-y-' ' craiq' 't-:' 
Hont ' l5o'

545- P-2d 649 ligiol t't"i"ie -Froh$Ttfit 6exual intercourse

without cons-ent'- only Uy 
-r'ales' does not- of f end Article II '

sect i on 4 ) ; st"t" "' - G"-f-i;'-;-' . *- n"J""r 
":?o' 3l]'"tt;i't" 

t 
1:iect i on c ) i %at ion aqai nst ex- I elons r >

| :::11."' .( "in'uu' TJ"' 

"Li:""i:li1l:;"f:;i::' 

irJT."iu 
Pr ot ect i on

provisions); Enrerv v' St-a-te' l7? Ho.nt'. t'' 580 P'2d 445 (I978)

iperrnissible to-?6!lotinf right' t?- inn'ates of state pri son) ;

v!i1:':l:r "i, 3,i',h;":l;?";;:J,:,'ili :f" 
"'ii:"J"';" 

l:3:)
(difference
worletE' comPeneat i on law :.ii :u.,:"'^Tt; r",it"??ited 

bv 

"l"l:t 
t": 

I,

624 P.2o-IO?4 tIeBr' .-t-"'rro.;i";;;;;;"ir invalid . 
because not

::lill:'u' oi'!".i'"fi:H:rir'", ?iiii i:.:l:l- ";'3;i*ll*, -m
;::I"=" "l 61; t't9-,,:.?i-. tt"',t"1'". tstature "'""^"
detectortesL,to,ernployeesexcePternployeesofpub}ic}aw
enforcemenr agencies denie":-.quol ptotecfi"n to law enforcement

;::l:;: "i3ll''Gr="=: 
i+,'^:, ?-J.-"^:,?''ii3f,i;

enploYees ) . -4-



discrin'inations based on rDce' color' lcrr culture' rocia]

originorcondition,Orpoliticalolreligiougideag.-5It

aJsonotedthattheproposedFederalEqua]RightsAnendnent

'wouId not explicitly provide as nuch Protection as this

i.";""t: 
''"."-;; 

bv not i ne that i t 
l:- 

t":::, 

" 

'n:'

the prohibition against discrirrination on the basis of

po}itica}orreligiousideasPermitPer6onswhosupportedthe

righrtorrorkinprincipletoavoidunionrnernbership'?

The Convention debate on this Provision is nore confusing'

De}egateHabedanknovedtodeletethewords,.anYPerson,firn'

corPoration,o!institutioD,,.sayingthathewasarnemberof

ttreSonsofNorwayrrhich,h€feared,wou}dnotbeab}etolimit

its menbership undel thi6 Provision'B

De}egateDahoodrespondedthatthesection}'asonly

intended to cover discrin'ination in "sratters that are public or

matters tttat tend to be sorrewhat guasi-publ'ic ' !iith resPect to

are}igiousorganization,wittrresPecttotheSonsofNorwayor

theSonsofScandin3via,ofcourse,thereuou}dnecessari}ybe

qr:a}ificaiionsthatanindividua}wouldhavetomeetbeforehe

would be aCmitted to rnembership' That tyPe of private

organizationiscertainlynot*ithintheintendmentofthe
5 proceedings of the Hontana Constitutional Convention'

VoL. 11, P' 629'

6 lbid.

? :uia'
B Pr oceed i n9s of

VoI . V. , PP' 1642-43 '
the Hontana Constitutional' Conventlon'
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committee ln subn'itting Section 4"9 He alao an6wered a

questionIrorranotherde}egateconcerningtherig}rtof}.o'I|ento

joinstrict}ynen,6organirutionsbysaying,..Dorthatig

notourintent'Therearecertainrequirements'certain

qua}ifications,certainr.atterE,Isuppose,thatnightfal}

uithin the tern of Iegitimate discrinination that are not

coveredbythisparticular6ecLion.Anythingthatfa]I6Hithin

t}rerea]rrofcoirtlncnEen6e_-Ithinkyou.veindicatedsituation6

whera colntrrcrt Sense vrould have to indicate that the

qua).ificationsthatvrou]dbesetfornerrbershipareProPer,and

inthosecircurrstanceslwou}dnotexPectsection4tohaveany

effect'"Io

Theoneexctrangeint}redebatewhich6eenstojustifythe

SupremeCourt,greadingofLhisprovisionasatraditional

egua}Protectionclauseisthatbe|weendelegate6Loendorfand

Datrood- Lcendorl stated: "' it's my understanding that

.everythingyouhaveaftertheword.equalProtectionof

t}re}au.wouldreal}ybesubsumedinthatfirstProvisionand

everythingyou.vesaidafterthatwou}r]rea}lybeunnecessary
" Dohood replied that Loendorf was correct but defended

tlrat can be 9 i ven by the

the additional wording as "the 6ermon that can

"]2
Constitution' as ue]l as the right' '

9 16. at 1643-

IO ld. at 1644.

rr 1d- at 1643'

I2 rbi d .
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]tvJdsdfterthigdircussionthatthenotlontode]etet}re

words-anyPer6on,firnr,colPorationoringtitution,}J66

def eated '13

ConceivablY' it is this history which the Suprene Court has

relied uPon to interPret Article II' S€ction 4' as a sir'ple

equa}ProtectionclausenotaPP}icab]etoprivatePer6onsand

alloHing discriniination based on reasonable classifications '

Had it chosen to fully articulate its reasons for 60

construingthisgectionofourConstitution,theHontana

SuprerreCourtrnightalsobavereliedontheprincip}ethata

statuteorastateconstitutionalProvisionDust,ifPossib]e,

be construed in such B nanner aE to uphold its

constitutiona}ity.I4IfSection4were}iteral}yinterpreted,

are}igiousbodycou}dnotlinitit6Priesthoodorninistryto

ma}es,Democratscou}dnotbarRepublicansfromParticipating

intheircaucuseS'atheisterlou}dbeentitledtoParticipatein

privatereligious6ervicesandtheSonsof.Norwdy,DBughtersof

the Anerican Revolution' €t al " would cease to exist as

I3 Id. at I645-46'

r. ;, tr, c"r't I ?l se,Jf=r=c."-:, r 
?c-' 'riti 

Ha { duhl ' sdquT""]r-t{ i;i; ::lliP.625
42O,
Hont .

APPI Y

.; t.za ?03 (]8651 ;^.c.\tv ;;;';;;;-;;i n6tructlon
It,'i;o P.?d
;; 

-cons.'.:*;"}".t 
,E;:";;;;:2d Ioo2 (Ie?6) '

v. Snith, 1?0
?; 

'i:i"l;ii".','""11",1""';lllh:r.;irr;',oiJ., 
u ,'-" 

5t at ut e s '

-'t -

Keller



distinctive organiratlons ' At Jeast lon'e of these resuJts

you}dclear}yvio]atetheUnitedstDte6Constitution.I5

Another alternative rationale for our Suprenre Court's

interPretation of Section 4 vould be a restrictive

interPretationoittrewords,.civilorpolitica}right6..,Jn

the debate on this section' it b'as stated that civil rights are

.,thingsthattheLegislaturehastodealwith,'l6andthat..at

this tirne in Anerican He Ido not] have an a]1-inclusive

def inition of civil' rights.'' I?

Montana's Suprerne Court has defined 'ri9ht" as 'any Power

orprivilegevestedinaPersonbylavl..,IETherearerights

vested by the constitution' such as freedom of religion' due

process,bail'trialbyit'ry'andtherighttovote'tonamea

few.Section4ofArtic}eIl,IiketheEguaIProtectionC}ause

of the Federal Constitution' nerely Provides that the rights of

all Persons must rest uPon the salne rule under 6imilar

circumsrance=,I-9 but it does not reguire things uhich are

different in facL to be treated in Iaw as though they lrere the

,ut..2o
]5 See, --".?..,^

I-.rrl"o,t ",,t,l"rt11 i;li, 
ooJn ,lt"r. ror int-erna) eovernnent and

f ree to esLa
the State InaY not inter f ere '

1.6 Prcceedings of the Montana Constitutional Convention'

Vol. V, P. 1644'

l7 rbid-

18 s.cdulr t. s.hool Di'tr ' 79 Mont ' 432' ?51 P'

218 (rgzfF
I9 Loui svi ]le Gas & Electric Co' v' Colenan ' ?7 ? U'S' 32

( re2B)

20 3?3 u,s. 42o (]e63) '
-8-liorvell v- IJJinois'



AslsLatedDttheoutsetolthlrPaPer,lasEumeSectron

49-2-309, HCA' vhictr prohibitr different lnsurance rates based

on6€Xlb.asvlithinthePoHerofthe}e9is}aturetoenact.But

the di f f erences in I i fe exPectancy between the 6exes are real

ones.2] There i s also aPParently a rea] di f ference between the

autonobi}eaccidentrecordsofyoung(under25)naleancfeura}e

driver6,dsge}Ia6bet}'eenrrarriedPersongunderT5andyoun9

sing}ePeI6on'.22fhesedif{erence6con6titutearationa}

basis for classification by 6ex and B'arital EtatuE and thus are

not prohibiited by Article II' Section 4' of the Hontana

Constitut ion' Sirrilarly' they would not of f end the 6tatutory

prohibitionagainst,.unfairdiscrininationbetweenindividua}s

orrisksofthesameclass,,containedinSection33-I8-21o,

HCA.2 3

1n summa'Y' it i" tY oPitiot thut A't

n" oot'"' o'1' to ""tut" utt'ott"' g

r r-lassifications based
' and that classi ficat ions baseo

!^'^ ic r rational basisn 
tn"'"ou '' tn"'" t" " tuttottut o"t't

.: ^-l i nn. - whi le r do not bel ieve the

for such classifications' hrnlrE '

2] The averaee whit: ..1"1:- :",t?ooln-nl?:o r"l:iu iorlt i;
: : r :i :":T';i. ; ::'ii::i ';x 

j;.? 
-ril i!, : 

" Ti:: ^:"f 

" ]; i ::' 1" i :
that Year na

who b'as 35 in ]ea-qhuu-1 t:f: "Jiff:";;j'iJ""i"""u':tt'""11"t"";l;;;-";' 35- in ]e80 had " t:i; ';{i;;-..i.'ut" could exPect an

;;;ts w),ile a 35 Year

I i,:' \,i1?""ijl='." :'ru : -t**t
ffi;""iii, "tuT'r"ii",.,' uffieview 624

A lati-:l:" t+r""i'r:r:t I
4 34 sol2E-goe (Fra ' ";;i so=-TT
Cotrni"=io""r of lnsuraffi'

23 rbid.
-9-



reg\llation of lnsurarrc€

di scr ininatorY acts into

question i s unneceEsarY

such classif ications on

3n5r^er to Your

conPbnies by the Stat€ cotrvertE their

'ttate cctionr'24 reEolution of that

since the State itself is free to nake

a rBtiona] basis' 25

question, it is lr'y opinion that ttre

531, Laws of llontana' 1983' dre not

Sect ion 4, of the Hontana Const i t ut i on '

'ln

provi sions

required b1'

of Chapter

Article II,

,4 Lt f :, 1"t"=rr"f.. gtl:l
F.2d 4e9--r9rh !it_. t:':!_";;d ohold-F.2d 499 tvln Lrro L''-er. 

zqa,-Tf7-E.za I09
Gurun." co. , zB2 Pa. supt

2sAsdnenrployersub3ectto.l."Federa]EquellEnrployment
opportunities Aci' -xontun""ily;;:-;:::ttninate in the terms ot

pension prans for its enlploy'ees on the basis of Bex' in spite

tt the di r rerence in t;;:;;if 
--*t";";--'"n and women ' 42

i.r.i. !2ooo;:;' 
"s=== ^lii+=;i,-TIi;dtt"t ;*-;;rr; "tt;t1?i?'F- i:

p+++, ortul;1. "', tti'v."za'.zJ-rzro, ror s. ct-. 34e2 (re83) '
liorrls,

- 10-
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FROM:

RE:

Joint Jnterrm

Greg Peteschr

Gende r-Ba sed

Subcormrittee No ' 3

il,O
Staf f AttorneY /,1:i

Insurance Classif ications

, HCA, enacted by ChaPter 531, Laws of
Section {9-2-309

1983, Plovides:

49-2-309' Dj'scrimila.ti?l in insurarice and

retirement P1";;: 
- -!1) t: is an unlawfu]

discrimlnatory*"p'ottice lot any financial
institution ot J";t;;-9ittlinin1t1 solerv

on the basi" tf'""* or marital status in the

issuance o, --oputation any -tlP.: 
of

insurance polity, planl ot-coverage or ln any

pension or 
-r-Jrirernent 

-?]"n ' 
Program' or

coverage,,'ntiiiing discrirnination in regard

to rate, oi--ltt^i"*t and Payments or

benef i'ts.

(2) This section does not aPPly to en)'

insurance di*y; Pla-n' coverage ' or any

pension or 
--iJi-tt*"nt 

-plan ' Program' or

coverage In e;;; frior to october l ' 1985 '

You have asked me to investigate two (1)
t-

in
issues:

r;h her e"actne"t of tttts teqisla mandator

of the Hontana
Ii ht of Article IL---Eection

ffi t"t"ul-.*i--tt'it
Const itut io4;
leqislation



considerlng gende: ln lnsur anc? classiftcatl'ons

unconstitutlona) '

Artlcle II, rectlon l ' of the Hontana Constitution

provldes:

Section {. Individual 9i91i}V'- rl"
dienitv of t;; human u"-il? rt^l.ll.,t"lable' No

Der6on gf,af-i'Ue denied the egual protection
;;^-;;" 

- 
i;'-- Neither the state nor any

perEon, firrr, corPorition ' o! lnstitutlon
shaII discrlminate against any Per6on ln the

exercise ;;-;tr- civii or Political rightE on

account of race, co}or, s"", CUJture, socia}
origin ot 

-- condition'' or politica] or

religious ldeas '

Hontana I s is the only equal rights arnendment which

specificallyprohibitsdiscriminationbyanyPer6on'
firrn, corPoration, o! institution' i'e" private

di.scrirnination ' 
1

of the Constitutional
The Bil I of

Convent i'on

fol lowing:

Rights Committee

stated in its comni ttt e rePort the

col'Lt"1ENTS

The committee unaninously aOoqt'ei -:ht:,".ttl'j= ;il'^
^^- -. i )rr) i anrl i moetus f or the eradicatlon oI

hrrhl i c ano pl ]'vaLe s: 'v'-"'-"- --' ' : I

race, coror, "ex.l1 t" l "-Tt"^1 ^Sltttl^?l::;:i.;;;:' ;'Ei iii"ol eL"Jlsl::l lP"ii;
fi :" i'"i".Ji; i ;;,';; i ii "-'lir :: ^::.',Y'",1t"u'I i;U'i; ;i;;?. I'o-'-Jt ion or :.iel:' i"*,*lgl+:

ohibi t in rivate 5s we]1--$ i].c-TiF
crTllr,Ti;EionE in civrr an itical rrqnts

lconstruction and - -lppri"-ot^t-ol.-"-f- 
state Equar

Rishts At"nd.";;;' r-"iiiaq'iits- p9t-"*ination of Rights

Based on Sex, gO- A'L'R' 3d' 16{-55'
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As pointed out by Hr' Garrity'-th: conventlon debate on

Xrtlc}eII,rectlon{,irconfuring.JDe}egatellarpcr
did aBk, 'Aren't civil rights things that the I'e9lr-

Iature haE to dea] 'rtr''ji 
Delegate Dahood responded

that baslcally that HaE correct'5' At the tlme the

Constitutlon 'o" 
adopted' sectlon 6{-301' R'C'H' 1947'

pr ov ided :

64-301 ' Freedon frgn discrinination tg

civil rtght ---.-;;flgvt"^n^t*-- 
pubric

accornmodolio''' ' ' Ttre righi to l" f ree f rom

discr!rni'nation Pecaule- 
oi race ' creed ' color '

6ex, or nationaf -or-i-gin 
1s 'recognized 

aE ano

decrared to be. i iirir-1tnl:t, rhis rieht

shul} iiti"a"' but not be Iinlted to:

n) rh: . I.'Jfi""l?^,lllill 
hold

emPloYment Yithout

(2) The rlght to -tbe ,fulI', enjoyment of

any ;i tn" - otto^*-odition' f aci] ities or

privii"e"'- of ""iTi;;;-:-t -::ott' 
resott I

otto^^oSation' o""tllage or amusement'

That eection is now codified as {9-1-102' HCA'

This section points out that the issue of sex dis-

criminationvlasaddressedbytheLegisJatureevenprior
to the adoption of Article II ' section { '

Hith this background ' it aPPears that the

Constitutional Convention delegates intended that the

I€gislature enbellish Article 1I ' section 1' vith

Gtatutoryenactments.Theguestionpresented,however'

3carritY,
con st i tutiona]

l lbid, , P-

5 ruia .

PP. 5-.5 ;
conventton,

16{4.

Proceedings
Vol. V' PP'

of the Hontana
1642-1646.



ls vhether the I'cgtlJaturt lr requlred

leglalation rGgarding thls !rea'
to enact

It has long been recognized that the Constltutlon does

not grant Pover to the Legislature but merely limlts

the Legislature's exercise of lts Povter ' In St ' ex

rel. DuFresne v. LesIie' I00 H {{9' {53' 50 P'2d 959

(1935), the Hontana Supreme Court stated:

It ls very clear that ' excePt for the

] imitatioiJ' placed uPon the Power of the

Iegi rt"t,rtl, ?ltt! by the Constitution of the

United stales, and sLcond by t!" Constitutlon
of the "i;;;, 

ir'" vill oi the legi-srative
body t"y 

- -LL 
f reely .t*."-t^tiitd in a}]

legislative matters unrestrrcteo'

It ie Lnherent in the concept of ttre separation of

poeersprovisionofthestateCon6titution'Article
III, section I ' that if a Power is reposed in one

department, the other two nay not encroach uPon or

erercise that Power' excePt as exPressly directed or

permitted in the Constitution' HilIs v' Porter' 59 H

325, 222 P. {28 (1924)' The courts have no Power to

compel the Legislature to Pass an act' even though the

Constitution exPressly commands it ' nor restrain it

from passing an act-r even though tbe Constitution

erpresslY forbids it''

6S." also Board of Reqents v' Judge' 158

5t3 P.zd 1323'(1 n 115',

rii (1919); st.-ex rerffiar!' 53 Y'

r.' r;;'ii'ei 5 '

11 {33,
182 P.

18, 151
l? n 54

(r89s),
?s." caseE cited ln

i slature
Annototion, lowef ani dutv. of

renderE constitutiona] Bandatecourt where Ie
nef fectut

nake it e ecttve or
AIII

repea 6tatute
revlous ssed tor t pur

or amenol



The }awrnaking b:dy- Bay or lt.l.y. not, t6 tt

choo6e6, ;;;; rais . prittrng lit:. cf f ect I

constltuti'ona] prott"Ion' r"O ll: ln ltr

er rorrs to eive .^t t3.3.J iq I ::"'ll:'":ttl:l
provtrron,- i;t :.::*tutt ls not 

' f - r,roJt""

H?; *; 
;il;;.,' 

!"""t-':" ";";": ::i::: ;'i; 
- 

i ;

ahould "J;;; 
vatid aE f ar as lt 9oe5'

It is apparent that the Legl6lature 1s never requlred

to enact a statute or partlcular piece of leglslatlon'

Theref ore, ln answal to the f irst guestion 
,tt"j"ltil;

qq- l-loq t

Iherelore 1 'Lrr 
531 , Laws of 1983, y4,6. not

"

IeeislaLive enactment' :t:*'- 
tn",l.,:t:: 

r:::j 
to eain

Ieg}slaLrYs ,t Ex. Latlg of ]903.
passage of ChaPters 2 and 3

The second guestion presented is shether the repeal of

Cbapter 531' Laws of 1983' uould render the use of

gender in classifying individuals for insurance

purPosds unconatitutional'

The courts generally recognize the Power of the

Legi6lature to repeal a statute enacted in compliar'ce

vith a Plovision of tbe Constitution even r'rhere the

Constitution rnakes it the duty of the Legislature to

enact such a law to effectuate the constitutional

Provision,andtberepea}ertlouldresultinfrustrating
the PurPose evi'denced by the Conetitution'9

If the framers of Lhe Constitution do not feel that the

I4gislature will carry out a constitutional mandate '

SRrizona g"stern n. co' t' H ' 180 P' 159

(Az. l9TIf' -
9s." Hvelg v-.r-Enqlish' 9 cal ' 342 (r858) and I53

A.L.R. 6uPra I



they may make the conDtltutional provlsion relf-

execut ing . As rtated ln Et ' ex rel , 6ta flgr9 v.

Fox-Great Falls Theatre Corp' ' ll{ }t

689 (r9{2}:

52,11, 132 P.2d

A Provision is self-executing when it can be

given effe'ct uithout it't aia of legislation
and tnerl" 

- 
f;- 

- 
notni;;-- to 

' 
lndicate that

legislation is contenipl"^t"9 -f^1-,order 
to

render lt operative; i r i constltutional
provision-s ii" self-executing tl"-n.',there is a

rranifest lntention th;'-the! should 90 lnto
lmrnediate ef f ect I and no ancillary
legislation is nece"o'y to the 

-enjoyment 
of

a right g-i"; tt the lnforcernent of a duty

imPosed.

The court went on to point out that the test for

determini.ng uhethe.r a provision is self-executing is

vheLher lt is directed to the courts or the

l,egislature'

During the debate on Article II ' section 1 ' Delegate

Robinson asked whether the provision would be

nonself-executing and would require complete

legislative implementation to rnake it effective '

Delegate Dahood responded that in his judgrnent that was

10not true. But aJso note that the committee rePort

states that 'The committee is uel} aLtare that any broad

proPosal on these subjects will reguire considerable

6tatutory ernbe] J i shnent ''11 U''f o'tunately ' conf Iicti'ng

conclusions as to the self-executing nature of Article

1I, section {, can be reached from these remarks'

In Xeller v. Srnith, 1?0 H 399, 409, 553 P.2d 1002

stated that 
" 

the
t19?6), the Supreme Court

I orron".r ipt's,
11supr", Note

supra at t64{-15{5'

2,



(,

col lective lntent of the delegatcs can bert be

determlned by rppllcatlon of the precedlng rules of

con6tructlon It.e. , general rules of rtatutory

con6tructtonl to the arnblguous language used'. The

court polnted out that it had speclfically refralned

from using the Convention proceedings to deternlne

lntent r6 they could be used to support ei ther

po6itl.on.

The problern then become6 one of predicting hov the

Hontana Supreme Court vould interpret ! case brought

chal }eng lng the u6e of gender classi fications ln

Eetting insurance rates. As pointed out by >tr '
Garrity, a challenge based on prlvate aex

discrimination under the alleged reach of Artlcle II,

section 1, vas brought before the court in In the

t+atter of the ltill of crarn, 186 H 31 , 506 P.2d 1{5

(rgg0) . The court did not mention Article II ' section

1,'but upheld the private discriminatory trust based

upon a ]ack of 'state action'. The reguirement of

'state action'for discrimination to be prohibited is

taken from cases interPreting the Egua] Protection

clause of the Fourteenth Amend'rnent to the u. s.

Constitution. l2

ltre l,lontana supreme court has consi stently appl ieo

federal Equal Protection analysis to cases involving

Article If, section {.

I2s"" Hoose Lodge No' l0? v' Irvis' {0? U's' 163'
l?3, 9i;c 2) , vherein it
is stated that 'nhere the impetus for discrimination ls
private, the state rrust have 'signif icantly lnvolved
itr"lf sith invidious discriminationsr, in order for
the discrinir,otoiv actl.on to fall vithin the anbit of
the constitutional prohibition"



aq-

Federal rnalyslr, lt Jeast ln the lrcao of tconornic rnd

social legislatlon, rllowr govcrrunenta} classlficatlon
vhen lt has t rational basll, L 'e " tt lr not

'l 1
arbitrary. I 5 The federal analyris applles t 'strict
scrutlny' test to lo-calIed suEPect classificatlons

such a6 ,o.".1{ In those areas a 6tate must shov a

.compelllng interest' in the classificatlo''.15 th"

U,S. suprerne Court has recently adopted a so-called
,niddle teEt, in areas lnvolving gender classifica-

tions In Hississippi University for lJomen v ' E dfl r

{58 U.s. ?10, 124 (]'982), the court said:

The Party seeking to uphold a statute that
clasiift.r tndivibuals on tbe basis of gender
mu6t carry the 'exceeding.l-y pursuasive
j"tt:.ficatitn'for tbe classification' The
6urden is met only by showing at least that
the classification serves 'important govern-
rnental objectives and that the discrlminatory
means .tftoyed' are 'substantially relgted'
to the achievement of those ob]ectlves'

13-5ee Rovster Guano Co. v. Vjgg!-nia, 253 U ' S ' 412 ,
This te6t was

in St. v. Craiq,169 H 150,545 P'2d 549
{0 s.ct.
appl ied
1197s).

l6rnis rniddle
v . Boren , 12? U. S.
6,tatute providing
nales and fenales.
the }aw saYing the
for the regulation
from this ctse that
this comnittee is

't,r{Lovinq v. virginia, 388 u's' J' 87 s'ct' I8i7
u967).

I5s"" san Antonio rndependent sctrool Di st. v.
Rod r lou-"1
ffi-, lrl u,s. 959 (r9?3). This strict scrutiny
l;;; ,"quiring the showing of _ a comPelling state
interest uas aiplied in llhite v. St. , 

- 

H 

-, 

551

P.2d 495 {1983).

test ltas f irst articulated in C-ra iq
190 (19?5), involving an Oklaboma

differing }egal drinking ages for
The U.S. Supreme Court struck dourn

state was using rraleness as a Proxy
of drinkinq and driving. A quote

may be of Particular interest to
found on Page 20{ - 'It is



The Hontana Eupreme Court has only been lguarcly

presented vith t'o texuat, ti1'^'i':T.t:: :i"::"-q=;
i:::il::; ;:;:":'"0'".,*inatron' and 6t' v' crars' 16e

r{ }s0, 5{5 p.2d 649 (1e?s,,- "n"::-:i:-::t:::tt"::::
:r:::',::'" :";; o""t ""' 

.'o',:'^:tt: 
:-1,-""': 

"i:"'
the EexuaI lntercourse vithout consent statute ' In a

ca6e involving a dissolution of marrlage' Vance v'

vurce r 

- 

H

(19831 , Lhe court stated that the trlal court's

recognitlon of the present relatlve economic rtatus of

rrlen and lromen sith resPect to lncome earning potential

and the distrtbution'of marital D56etE accordingly did

not violate a former husband'r constitutional right of

r6 (continued) unreali":i:r:?"i:o?'.t #t*t1Ttlii .l:
tbe j u.d ici-a rI, "l.ii:i;";J"'i " ;;- ita t i.s t i ca I techn isue'
ttre rigorE o')

Bur this -'l'Jii- .iit::";"'T:.lil"{i.,t":t:t *!iil:""lIi"f"ei""f propositl.ons r?toiu--1" 
-i" tension !tith_the

business ""d 
J;J';;;i-r''""ii'ooit 

-t: il'l""ion with tl

normativ" P;i;olopr'v 
ti"t- 'underliei the Egual

;;;;;;lion ciause .'

egual Protection'

It is lnteresting to note that Article II ' section { '

has been referred to in an Alaska decision' In U's'

Javcees v' Richardet ' 556 P'2d 1O0B (Alaska 1983) '

Richardet argued that the prohibition against 6ex

discrinination in Article I' section 3' of the Alaska

Constitution' $aE in effect as broad as Hontana's

Article 'Ir, section { ' uhich exp}icit}y prohibits both

private and governmenta] ut":t^t:t:ation ' 
'bec"'u* the

Alaska Hutnar Rights legislation lmplementing the

Constitution prohibits private as vell as public

discrirnination' The AIaska Supreme Court Etated in

Dote 15, 'Bowever' the LegisJature's congtruction of a

10



constltutlonal Provlslon 1r ' of cour3e ' not blnding

upon thls court.' The court vent on to hold that

,state actlon. ls I nece66ary predicate to lPPlication

of the EguaI Protectlon Clause of the Alaska

constituti.on.IT

The case closest to the situation under con6lderation

here is Hurphy v' BarleYsville Hutual Insurance Co' '

127 A.2d 109? (Pa. 6uPer' 1980)' vherein a class action

vas brought on behalf of three grouPs that had

purchased automobile lnsurance from the defendant: (1)

all males; t2) aIl unmarried PerEonsl and (3) alI

p€rsons under 30 years of age' The plaintiff alleged

that the premiums charged constituted a viol'ation of

the Pennsylvanla ERA Es to the first group and the

federal Equa1 Protection Clause as to the other two

grouPs. The Pennsylvania court found no state action

as to the aIleged federal violations ' In its

discussion of the atleged state ERA violation ' the

court guoted extensively from Lincoln v' Hid-Cities Pee

llee Footba] ] Assoc ' , 516 S 'll' 2d 922 {Tex ' Ct ' APp'

I9?9), a case involving a girl's attempt to be aJlowec

to participate in a private nonprofit corPoration's

all -male youth f ootball ]eague ' Both states' ERAs

prohibit discrimination 'under the Jaw" Both courts

held that 'state action or private conduct that is

]?tniB ca6e Lras decided. prior to^.Rob.e,r!s v=i,=!il'

Jaycees, 5l ;.;' 
-iole 

.(1984); vhere the u's' supreme

ffii; r 
j -tr.,-"f L'0., HinnesoLa' s Buman Rights Act , Hs '

Roberts could 
-n;-;; ex"r"oJ-ft91 l-"P"rship in the

organization- The court stated' 'Ass-uring eomen egual

access to the ;;;tl--pii"ii;;;; ' and 
- 
advantaees of a

place of puulic ot"o*^oaition clearly furthers
.oo,p"rri'q etllJ-t-"ttitsts.' (ernphasis supplied)

1l



encouraged bY,

functlon vtth
discriminatory

rnabled by, or.closcly !ntcrrelated

ItrLe cction'18 ll rcgulred beforc

practice ir Prohlblted '

ln
t

The courts stated: 'Had the amendrnent been lntended to

proscribe private conduct' ve believe this Proscription

could and vould have been clearly expressed to aPPly to

aII discrim!nation, public and private"I9 Folloving

HurPhv, the PennsyJvania Insurance Comrnissioner used

the ER\ aE an aid ln interpreting his powers and duties

under the Rate Act {0 P.L. ss1l81-1199' to disapprove

t}reuseofEexasaclassificatlonbasisforautornobi}e
insurance rate differentials ' The Comnrissioner's

decision uas upheld ln Bartford Accident and Indemnitv

Co. v. Insurance Conrmissioner of Pennsvlvania ' 442 A'2d

382 tPa. Comwl'th' 1982) ' vhere the court held that the

Com,nissioner did not exceed his 6tatutory authority'

The Commissioner's action was recently upheld by the
20

Pensylvania SuPreme Court'

In light of these cases' it aPPears that if the Hontana

Suprene Court could be persuaded to fo}low the

rationale regarding private discrirnination referred to

in the Texas and Pennsylvania decisions' the use of

gender as a classification factor in setting insurance

rates could be beld unconstitutiona} if Chapter 531,

l,avs of 198 3 , were r"p"oled ' 
21 However ' 60 long as the

]8u.trphy at 1103'

l9ruia.

,11

2lrni6 seems unlike-IY in light

',:i:'T; igr-or
stated, 'The r-Jurteenir' Amendment of

of the recentlY
lt , 683 P.zd
whF tne court

the United States

12



6,O

court lPPllci tradltional federal Equal Protection

analysis to claims of a11e9ed prlvate dircrlrnlnatlon'

there vould be Do'state actlon" and the use of qender

ln settln I nsurance rates rrould be nnisslble 1f

2l (continued) Constitution and Article II, section 4,

ofthelg?2HontanaConstitutionguarantyIsic]equa}
protection oi the laws to alI Pergons ' The egual

protection frovisionE. .?f the federal and state
constitutlonJ^-;;;- similar and provide generally
equivalent but inJ"p.naut,t protections.' citing Emerv

v. st., 1?? ; il, iao P'2d {15' cert' den" 439 u's'
9 s.ct: zid, 

-sa L'Ed'2d 187 (19?8) ' The court

goes on to "tpf"in-ln"l.1! 
applies the various tests to

if't. tyPe of .iotsif ication involved '
22su" Note 20, but the court coulo address a

gender clastifi-.ofion under Article II ' section 4 ' in
!L^ -^a^n|'r tr rrcrrrcd caEe of HiI ler-!tohl Co' ' Iil?;'i";'";;;i;^-arsueo ca'e :r, !ill".I"ntu, 5,";; t"'' u'

ffi. No- 8{-l?2.;;"*i;io-nei or tau"r tta tnaul ' No'

GPl EE/hm/Gender-Based Insurance

1983, r epe a led

13



n., A

.vs and reg:ulations. How-
rn age, sex, and race shall

Sec. I, Ch. n,L 1gi7', R-C.M.

public records, 2-6- 102, 2'6- 104.

C?.

ghts

ay include an atlorney as
gal mallers arising in lhe
and presentaLion of com-
rrission in legal actions Lo

rform this funclion ai the

,earing examiners lo hear
3s,
l. Sec- 9, Ch- 52/, L 1975; Sec-
l: amd. Sec.6, Ch- i2A,L 1975;

ice. The commission may
rnion, educational instilu'
tnager, agent, or employee
modation subjecL to bhis
.ises or in the accommoda'
ie commission conUaining
s necessary to explain this
:t,ion who refuses Lo comply
;ting of a noLice is guilty of
,re Lhan S50.
. I947,64-314: omd. Sec. 3, Ch.

rssion may subpoena wit-
lh, administer oaths, and,
ior examination of books,
.ter either under investiga-
:ore the commission. The
) a person within Lhe staff

ray be enforced as provided
rre AcL.

1.)< ILLEGAL DISCRI}lINATION 49-2-303

Hisrory: En- 64'3t3 bv Sec. ll, Ch' 521, L 1975; R'C'){' 1947' &l-313'

.1$2-2&1. Commission to adopt rules. The commission shali adopt

procedural and subsranlive rules necessary Lo irnplemenL -this chapter'
ilulemaking procedures shall comply with the requiremenLs of lhe MonLana

Administrative Procedure Acl-
Hietory: En. 61-315 by Sec- l3' Ch' 521' L l9?5; RC-M' 1947' 61-315'

C roes-R€fe rencee
Ilonrana -{dmtnrstrative P:'rcedure'{ct.

Title 2, ch. 4.

Part 3
Prohibited Discriminatory Practices

No discrimination based on evaluation or

14. oan lrentmen! relaring to mental illness,
53-21-169.

Part Croes-tleferencee
Price discrmination, Title 30, ch.

Unfair di*nmination prohibited - life
insurance. annuities, and disability insurance,
33- I 8-?06.

4$2-301. Retaliation prohibited. Il is an unlawful discriminaLory
practice for a person, educational insLituLion, financial institution, or

governrnental entiry or agency to discharge, expel, blacklist, 61 6lhsrwise

discriminale againsL u., i.tdi',id,-ral because he has opposed any practices

forbidden under this chapter or because he has filed a complaint' tesrified'

assisLed, or parlicipared in any manner in nn ipvestigalion or proceeding

under lhis chapter.
Hislor-v: Ap.p. Sec- 2' Ch- 283, L l9?4: amd' Sec' 2' Ch' l2l' L 1975; omd' Sec' 3' Ch'

JZ't,L L97i;omd- Sec- Z.'Ctt lS' L l9??; Sec' 64-i]06' RC'M' l9a?; Ap'p' S,ec- I' Ch' 28:l'

L l9?4; omd. Sec. 10, Cl' it' L tgzat Sec.64-312, RC'y' lgai; RC'M' 1947' 64-306(9)'

&r-3r2(2); amd. Sec. {, Ctu l7?, L 1979'

4$'2-302. Aiding, coercing' or attempting' If i's unlawful for a person'

educalional institution, financial instilution, or SovernmenLal entiiy or agen-

cy to aid, abet, inciLe, compel, or coerce the doing of an act forbidden under

rh-is chapler or to attemPt lo do so.

Hictoryr En.64-312 Uv !*-9' Ch- 2a3, L l9?4: umd' Sec' f0' Ch' 524' L 1975: RC')1'
194?.64-3f2(l); amd. Sec- 5, Ch- l??, L f9?9'

croes-References lnchoote offen*s'
rvVhen accounlabilitv exists, 45 -23A2.

Tirle 45. ch. {-

4$'2-303. Discrimination in employmenl' (1) It is an unlawful dis-

criminatory practice for:
(a) an "*ploy"r 

lo refuse employmen! Lo a person' Lo ba1 a Person from

employmenl, or to discriminale against a person in compensaLton or ln a terrn'

conditlon, or privilege of employmenL because of race' creed' religion' color' or

national origin or because oi ug"' physical or mental disability' mariLal sLalus'

or sex when the reasnable dern3rnds of the position do not require an age'

pfryri."f 
". -."*m;-tliffi;;i'starus, or sex distincrion;

(b) u labor organization or joint iabor managemen! committee controlling
apprenticeship Lo exclude or exPel any person from its membership or from

an apprentic.rhip o. training program or b discriminaLe in any way against

a member oi or an applicarif'go ltre labor organizaLion or an employer or



t
:

49-2-304

4S2-3&1. Discriminarion

HUMA"\ RIGHTS .126

emplo-vee because of race, creed, rerigion, color, or nacional origin or becauseof age, physical or menLai disabil*ity, marital slalus, o. J"* when the
rgaspn?ble demands of rhe program do-not requlre an age, physicar or menraldisability, mariral status, or sex distinction;

. 
(c) 

.an employer or employmenr agency ro prinr or circulare or cause ro beprinted or circulated a statemen[, advertlement, or publicaLion qr to use anemployment appiication rhar expresses, directry ,. i"di;;J;", a rimirarion.specificalion, or disc.minarion as to sex, mariral srarus, age, physical ormental disability, race, creed, rerigion, color, or nationai origin or an rnlentlo make the limilatio^, u.,l"rs bu.Jd upo. u bo.u fid" o."r'rpuiio.rul quulifica_

, (d)^ an employment agency to fail or refuse ro refer for emproyrnent, rociassify, or orherwise.to discriminate against any individual because of sex,marital staLus, age, physical or mental disability, .u"", ".""i, ."ligion, color,or national orisin. u" 
"rii*"ii"".,(2) The exceptifis permirred in sr.r5rection (i) basedon-Eo-na-TidffiF%-lional qualifications musr be strictly construed.

.(3) compliance wirh 2-2-J0z and 2-2-303, which prohibit neporism inp"!lj: a8encies, may not be consLrued as a violation of chis section.
. ^ !a) Th" application of a hiring preference as provided for in 2-lg-1l1 andlB-l_-110 may nol be construed ro be a violation of rhis section,(5) It is nor' a violarion of rhe prohibirion against marirai starus dis-crimination in this section for an e*ployer or rab'or o.gu.r;iio., Lo providegreater or addilional conrributions lo a b.@ f..employeeswithdependenk|hantothosffipendenLsor
wilh fewer dependents.

Hierery; En. 64-3O6 by Sec. Z, Cln. ?AJ, L lg4; amd. Sec. 2, Clr- l2l, L lg7i; omd.Sec. 3, Ch. 524, L l97s: amd. Sec. i, cfr- ,','L rg7?; RC.M. 194?,64-JO6(r), (2); omd. Sec.I' ch' 279, L lg83: amd-.Sec. l, crr- rai,t'r-s,ss-; arnd. Sec. 3, clL io6, L l99l; amd. sec.3, Ch. 13, L l99J; omd. Sec- 3, Ch.40?, L 199i. '-
Compiler's Comrnentr

-. r9g3,l^r"a,"")r"', chap*r t3 inserted .".I;;ilio? 
for *emsn for equivalenr xr-

llr^T_:t_Try,ttt providing_grcaer or addition- Exclusron of handicapped from minimumat conLrtbutions !o a bona fide poup insurance wage and over!ime compensa!ron laws,pian for employees wrth dependenrs does nor gS-3-406.
constiluLe discriminntion based on marital women in emproyment, Titlc 39, ch. ?.slatus: and made minor changes rn sryle. Eremption from associarion viLh labor or-Amendment effective Februery i. rcas- ' gurrizrrron on rcligiou: grounds, 3g-31-204.
_-,- !n:l::t.'1.0? -throughour sec'.ron sub- Right ro refu* to panicipatc rn:tzriliza_sttruted 'disa'oility' for .handicap-; 

and made tion. Title JO. ch. 5, o";J.'-'.'mlnor changes in sryle. ''' 
rur;, to refusc to panicipare rn abonron,Crosr-R€ferencer 5o-zo.l I l.

Work.srudy prcB?am. :0.25- ;0?.

wnen rhe clistinction is I
olscrlmlnaLory practice for

public accommodations. 0) Exceot
reasonabie grounds, it is ur, .rilffi

a public accommodation:
the ow-ner, ssee, manager, agent, or emplovee of

any.of its services, goods,
manLal sLaLus, race, age,
or naLional origrn;

- (-a) to refuse, withhold fr"om, or deny to a person
lacilities, advanLages, or privileges b."ur". of sex,pnyslcal or menLal disability, creed, religion, color,



Itv

origln orbecause
or sex *hen tni
chysical or menLal

ulaLe or cause Lo be

icalion or to use an

-ect,ly, a limrtatton'
. ^sP ohvsical or

;';:; or an intent
upuiionul qualifica-

for emPloYment' Lo

dual because ol sex'

reed, religion' color'

rionai quaiificallon'
on bona fide occuPa'

:rohibit nePotism in

-his section'
,d for in 2'18-l I I and

iecLIon.
t maribl stalus dls-

ganizaLion'o P,to"tr1:

,p i.ts,rrance Plan tot

oithout dePendenE or

2. C}u 12r, L t9;5;.s3d'
r-'ea-roar tl, t2); "m9' )4'
lh. 506, L l9Ol; omd' sec'

r women for equivalent scr'

nandicaPPed from.minimum
ai*. "o*Pt"sation 

Iaws'

noloyment, Trtle 39' ch' ?'

-o- 
"""o"i"tiott :t:11"n: 

*'
lirious groun&' J9-J r -iw'
,r"a - PtttttlP"i! ln lttrlllza'

,""' ff lt"i'"'oau in abortion'

modatione. (i) E'xcePt

r"1", it, is an unlawful

i"., .1""'' or ernPloYee o[

anY of its serrrices' goods'

mariLai staf,us, race' age'

or national origin"

i
t:E

ILLEGAL DlSCRIIUINATION
49-2-305

roa

qb io pu b r i s h :l:: T:? J:il. 3.l::",1}j* lT },* i ;lflI ;ialf":.ii i
*#ilrT"r'::iri*:1",nfl fi [['ili"#*:l:n::1.*':i11';
:: 

,1,ii*.:;n'','*l; q'-**"*::ii't*::* *?;T

";i;;iorigin' 
This subsectron ooes rrvw ur

:*;lf it*ru*m:'*""J":l:Ytr:":$T:JT:f :ffi 

"J:I'::"il:

;{l#l*u+itlr**,u-mi}:.ltr'|"'HrrT".i
4o7'L1993' Furnishing of medical assislance'

::3*::':::lTli.","o''15;',1'0'' l]3,.,r:l::'oi:'",:Jx':::'i'0""il::;i''J

k;;*;',-Tr,,,,,* """3.:l{*nl'""';,1,::l'l;u ;i;ervance 
in

"'"H""iirrcare facilities. 30'5-105 m 
, (i) lL rs an

4 $ 2- 30,o. D i s c r i m i n a t i o,' i,, 
- 

hf^'llg" ;,',: :i i[::* *l*:: t:
",,ri"*t.,i 

at"crim ina tory o::::t T 
tfl: 

11 # :.:;;; i a r i o n or

:Ttilil,*,tx,''i:itl+::ii,f **::::q:i'"#:::"1::::;r
r.)";r:;.::."^"#:;::#:::1"1*"ti**l"tq1p;ixi,l:;:::,.li"i;
'^ ti"';Ti,1';ili:;; ; ; ; ;st a pe-rso*

creed, rerisi"", "r'", 
i""'iiiot ."ut"'' ehv'li:J$il'"'l?l'i'i3;;;'-*Ie' Iease'

;;;;i;;*in in a term' condiLi'"''^"'::l 
or propertv;

"i.."*rliihe 
housing accommodaLror

,""1it,"i,il".::"1;lilf :1"1;*$*'i*Sl',;#i*i8""'iffi
;;; seeking to buv' lease' or renL a'n

::ffi T:;:*riT[**:;il"'Lti:imruti1i;:::*"""i;iiilli
"'1t;' b refuse Lo negotiaLe "j :-t:]t 

or to olherwtt"-'T:1" unavailable or

*:J,:,YJ:::fi ,i:::f#*tnru;*:"fii*i:*fi';::tni':':''::
;;;;rio,,ur o,ig 

l,r'."T;,r;S:H:1".1T T"tJ::X""J"::
1,,.J"]":#i"*#1":0"."0':;:"':r';



J9.1.305 HUi\{.\\ RICHTS

mariLal sla[us, race, creed, religron. age, familial sLarus. ph_r'sical or menral
disability, color, or naLional origin when Lhe housing accommodarion or
property is in facr available; or

(0 ior profit, ro induce or attempt to induce a person to sell or renL a
housing accommodalion or properr-v by representaLions regarding rhe encry
or prospective entry inco lhe neighborhood of a person or persons of a
par-r-icular sex, mariLal status, race, creed, religron, age, Familial sLarus,
physical or mental disability, color, or national origin-

(2) The rental of sleeping roorns in a private residence designed for
single'family occupancy in which the owner also resides is exciuded from Lhe
provisions of subsection (1), provided rhaL the ovlTrer renLs no more lhan rhree
sieeping rooms wilhin the resicience.

(3) It is an unlawful discriminalory practice io make, prinL, or publish or
cause to be made, prinled, or published any nolice, sLatemenl, or adverrise-
ment thal indicaLes any preference, limitaiion, or discrimination Lhat is
prohibired by subsecLion (1) or any intencion ro make or have a. prohibited
preference, limilarion, or discriminarion.

(a) It is an unlawful discriminarory practice for a person to discriminate
because of a physical or menLal disability of a buyer, lessee, or renler; a person
residing in or inlending ro reside in or on the housing accommodaiio.r o"
property after il is sold, leased, rented, or made available; or any person
associated wich thal buyer, lessee, or renler:

(a) in the sale, rental, or avaiiability oi the housing accommodarion or
property;

(b) in the Lerms, condiiions, or privileges of a sale or renral of the housine
accommodalion or property; or

(c) in the provision of services or facilities in connection w.irh
accommodalion or propercy.

the housing

(5) For purposes of subsections (1) and (4), discriminarion because of
physical or mental disability includes:

(a) reiusal to permit, at the expense ol the person wiLh a disability,
reasonable modificalions of exisling premises occupied or to be occupied by
Lhe person wirh a disability if rhe modificaLions may be necessarv to allow rhe
person fuli enjoymenl of Lhe premises, except thaL in Lhe case of a lease or
renLal, the landlord may, where iL is reasonable to do so, condition permission
for a modificaLion on lhe lessor's or renLer's agreement Lo resLore the interior
of lhe premises to lhe conciilion that existed before Lhe modificaLion. excepl
for reasonable wear and [ear;

(b) refusal Lo make reasonabie accommodations in rules. policies, prac-
Lices, or services when the accommodaLions may be necessarv ro allow:he
person equal opport.unity lo use and enjoy a housing accommoda[ron or
property; or

(c) (i) excepL as provided in subsection (5XcXii), in conneclion wirh the
design and construclion of a covered mukifamiiy housing cccommodalion, a
failure to design and consLruct the housing accommodation in a manner ihaL:

(A) provides at leas[ one accessibte building enLrance on an accessible
route;

!9c
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(B) makes lhe public use and common use portions of the housing accom-
modalion readily accessible Lo and usable by a person with a disability;

(C) provides that all doors designed to allow passage inlo and rvithin all
premises within Lhe housing accommodation are sufficiently wide to ailow
passage by a person wilh a disability who uses a wheelchair; and

(D) ensures thaL all premises wilhin the housing accommodalion contain
lhe following features of adaptive design:

(l) an accessible roule inlo and lhrough the housing accommodation;
(lI) light switches, eleclrical oullets, lhermoslats. and other envlronmen-

ral controis in accessible locations;
(lll) reinforcemenls in bathroom walls Lo allow laler insbllarion of grab

bars; and
(iV) usable kitchens and bathrooms lhal allow an individual '*ho uses a

wheelchair Lo maneuver about Lhe space;
(ii) a covered multifamily housing accorrunodalion that does noL have at

leasl one building enLrance on an accessible roule because iL is impraccical to
do so due to Lhe terrain or unusual characterislics of Lhe sile is not required
to comply wilh the requirements of subseclion (5XcXi).

(6) For purposes of subsection (5), the term'covered mullifamily housing
accommodation' means:

(a) a building consisLing of four or more dwelling units if the building has
one or more elevaLors; and

(b) ground floor unils in a building consisting of four or more dwelling
units.

(7) (a) Il is an unlawful discriminaLory pracLice for any person or other
entily whose business includes engaging in residential real estare-related
transacLions to discrimina!e because of sex, marital sLalus, race, creed,
religion, age, familial siatus, physical or men[al disability, color, or naLional
origin against a person in making availabie a iransacLion or in Lhe lerms or
condilions of a Lransaction.

(b) For purposes of this subseclion (7), the term 'residenlial real eslaLe-
related transacLion- means any of the following:

(i) uhe making or purchasing of loans or providing olher financial assis-
Lance:

(A) for purchasing, consLrucling, improving, repairing, or mainLaining a

housing accommodaLion or property; or
(B) secured by residential real estate; or
(ii) the selling, brokering, or appraising of residenLial real properly.
(8) It is an unlawful discriminaiory practice Lo deny a person access Lo or

membership or participaLion in a multiple-listing sewice, real esLate brokers'
organizalion; or other service, organizaLion, or facility relating to lhe business
of selling, leasing, or renting housing accommodaLions or property or to
discriminate against lhe person in bhe Lerms or conditions of access, member-
ship, or parlicipation because of sex, marital status, race, creed, religion, age,
familial status, physical or menLal disability, color, or national origin.

(9) It is an unlawful discriminatory practice Lo coerce, intimidate,
threaten, or interfere with a person in the exercise or enjoymenL of or because
of lhe person having exercised or enjoyed or having aided or encouraged any
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ExcePtions to Prohibitions

4$'2-401' Repealed' Sec' l1' Ch' 801' L 1991'

Hietorv: 
"^' 

;5;i;*:lt'-9\ 5%'t;ili';-*a' s""' I' ch' '2?' L re??; n-c']l'

f947' 64{06rtrl; o-a' S* ?' CtL l??' L lytg'



HUN1AN RIGFfTS +J{
49-2-1.02

4$.2402. 'Reasonabie" to be slrictly construed. Any grounds urged

as a.reasonable- basis for an exemption under any seclion of this chapler

shall be srricrlY construed.
Historl': grr- 6a-306 bv Sec' 2' Ch' 283' t- t^{j; amd' Sec' ?' Ch' -121'-L 1975: omd'

S".. f , Cn. ;X, L 19?5; t*d' S""- ;, Ch' 38' L lViT RC-M' 19{;' Al-306( lO)'

4S2403. Specific limits on justification' (1) Excepc as permitred in
.19.2.303(3)rhrough(5)and49.3.201(5),sex'maritalsLatus,age,physicalor
menlal disability, race, creed, religion, color' or national origin may noL

comprise jusrificlrion for discriminaLion excepc for lhe Iegally demonsirable

purpose oi corecting a previous discnminatory practice'

(2) ASe or menLa! iisabiliry may represenl a legilimale discriminalorv

crilerion in credit Lransactions only ut it ielales to a person's ca paciry Lo make

or be bound by conLracts or olher obligations'
Hietory: En. 64-3O? bv Sec' 3, Ch' 283;L l9?4; amd' Sec' 3'-Ch' l?-t' L l9?5: amd'

Sec.5, Ch. 324,L1915;""ia- i".. a, Ch- 3s,'L l9?7; RC'M' 19{?' 64-30?(r)' (2); amd' Sec-

2.Ch.342.L1985;"-a.St""l,Ch'506'L1991;omd'Sec'5'Ch'13'L1993;amd'Sec'9'
ch.407, L 1993.

Compiler's Comments
1-993 Amcndments: ChaPcer l3 near

beginning revtsed subsectron reference ro in-

clude f 9-2'303(5). Amendmenr effeccive
February t. 1993.

Chapcer 40? throughout secrion sub'
srituted 'disability' for "handica p''

C roes-Referencee
pswer to coniract' Title 28, ch. 2, pan 2'
Minors' power to contrac!, Title 'll, ch' l,

part 3.

4$.24M. Distinctions permitted for modesty or privacy' Separate

lavatory, barhing, or dressing facililies based on rhe distinction of sex may be

mainlained for the purpose of modesry or privacy'
Hierory: En.6l-30i by Sec' 3, Ch- 283' L lVI4; amd' Sec' 3' Ch' ltl' L 1975; amd'

Sec. 5, Ch. 524. L 1975; o,ia' S"""4' Ch' 38' L l9??; RC'M' f947' 8r-307(3)'

C rose-R€fe rences
Right of privacy' Art- II, sec' 10, Mon!'

Corou

49'2-405' Veterans' and handicapped persons' employmenl
preference. The appiication of an employment preference as provided for in

iiti" fg, chapter Zg ", aO, and l0-2-4b,-by a public employer.as defined in

39-29- 101 and 39-30- 103 may nol be construed Lo consLitule a violation of rhis

chapter-
History: En. Sec- 12, Ch' l, Sp- L 1983; amd' Sec' l5' CtL G16' L 1989-

Part 5

Enforcement bY Commission

4$2-;01. Filing complaints' (l) A complainL may be iiled bv or on

behaif oi any peron claiming to be aggrieved by any discriminarory pracLrce

prohibited by'this chapier- fh" "o*fiuinL 
must be in the form of a wrilten'

verified complainl tr;l;; tiu t'u-t and address of Lhe person' eciuca[ional

institution, financial inslilurion, or goverrlmencal entily or agency alleged to

have engaged in ihe ditc"imi,,atory pracrice and the particulars of lhe alleged

discriminatoryprac|lce.Thecommissionstaffnrayfileacomplainlinlike
manner when a discriminatory practice comes to its atleniion'
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)onslrued. .\nY grounds urged
Jer any section of this chaPler

nmd. Sec' 2, CfL l2f' L l9?5; amd'
Rc.M. r94?, 64-306( r0).

ion. (1) ExcePr as Permitted in
marital staLus, age, PhYsical or
)r, or nat,ional origin maY nol
rpi for the legallY demonstrable
,ry practice.
:nL a legrLimate discriminaLory
es to a person s caPacilY to make

: smd. Sec.3, Ch. 12f' L 1975; amd'
RC.M. r94?,64-307(l), (2); smd. Sec'
d. Sec.5, Ch. f3, L 1993;.rmd' Sec' 9,

aaoter 40i throughout secrion sub-

ed 
;disability' for'handicaP'.

r-FLeferences
cwer Lo contract, Tirle 28, ch. 2, part 2.

{inors'powar to conLrac!, Title 41, ch- l,

modesty or Privacy. SeParate
i on the disLinction of sex maY be
'ivacy.
1: amd- Sec. 3, Ch- l2l, L l9?5; omd.
.: RC.M. 19'17, &t-3O?(3).

435

rped persons' employment
enL preference as Provided for in
a pubiic emPloyer as defined in

:d to consriLule a violalion of this

ec. 15. Clu 646' L 1989'

(2) (a) ExcepL as provided in 49-2-Jl-0.and subsection (2)(b) of this secrion'

a complaint under ,hJ;;;;;' "'"tiu" 
filed with th"-t".11::on within IE0

days after rhe ailegeJ "-'-tlu*fl'l 
discriminatory praclice occurred or was

discovered-
(b) If the complainanl has initiated eiforts to resoive the dispure under-

rviig'tr," .;;il;;tbv nii"g a.qrieyanc,e in accordance with anv grievance

;;;?il; ";Luti"n"i 
iv J 

'ori"'t'^"" -b-:fui"ins 
asreemenr' conrracL' or

written rule or poiicy' thl complainr m1v.bL filed within 180 days after the

conclusion of the grier';"t""otl"J"le if-the.grie"u'"": pt::"-lure concludes

wiLhin 120 days X". ,"n"'"f ft,*"J ""i"*frf 
discriminatory practice occurred

or was discovered' Ii #;;i;;"t" o*"*re does no! conclude within 120

days, the complaint "trlsiil;il 
*tiiti" 300 days after Lhe alleged unlawful

discrimina Lo.y p,u"tit" occu rred or w as. discovered'

(c) Any compiaint*"nffil"d within Lhe times sel forth herein may nol be

considered bY the commission'
Hiatory: E^.64-3od';;'i""'l' cn 283-' L te?4: amd' Sec' 6' Ch' 524' L l9?5; RC'M'

194?, s{-3o8(r); omd' s"J'ts' ii'izi'-u riizst or'J' s""' l' ch' 415' L 198?; amd' Sec' 3'

ch- 80r, L 1991. ,,

4$'2-502. Notification of and action by com'mission"The sLa[f shall

notify the commissi"il" *tifi"g of all complaints fit"d :.11-'l: 
commission'

The commisrior, tl'uii meet a 'iinimt'* 
of four limes a year to hear and act

upon all comPlainb fiied'
Hirtory: Err' 64-;;;"S"t';' Ch' 283' L r9?4; omd' Sec' 6' Ch' 52{' L l9?5; RC'M'

t*-,64 3081port).

4 $ 2-il3. r e m po.ra ry r e 
I 

er 
!v, 1;: : : :J"t :*,"JJ": T;." jl:;,x,x

plainb is filed under this chapter' a drslrl

of rhe commi""ion o. ri" .o*ptuirrant, enter a preliminary injunction against

a respondent in the case' The procedure ror g'ranring ihe order is as provided

;;;t"" for preliminary iniunctions-in civil aclions'

Hirtoon E- 64'3i;;;'st' i' cr" 283' L tsza; omd' Sec' 6' ch' 521' L l9?3; Rc'M'

rsai,-6ajo8ts); omd. s"c'i, cr'' 80l' L l99r'

C roet-Referencel
lnjunctions, Title 2?, ch' 19'

4$2-504' Informal settlement-' The commission sLaff shall informally

investigate ct u -utt"tl;;;;;;; u m"a complaint p.l"-Tlil,"ld impartiailv'

If the sraff a"tt--ii''"' 'iut 'tt" 
alle.gations are supPort€d by subscantiai

evidence, it shall ,*rn"if"i"it t'ty to tti-i"ate the disciiminatory gractice by

conference, concilialion' and persuaston'

Hirtorv: En' 64-308 by Sec' 5' CtL 283' L l9?4; qmd' Sec' 6' Ch' 5?l' L 1975; RC'M'

194?, &{-3O8(4).

4$2_505. contested case hearing. (1) If tbe informal efforts ro

eliminate the alleged discriminatiol are i.rr*r.""rrftl, lhe staff shall in-form

lhe commiss,"" "f"ifi"f;il"l"-unJ 
rn"..o-mission shall cause wriLten notice

io be served' *g";t"t';itft1--ov of the complainL' requiring the person'

educalional i""ti;;;;;' financial'institution' or goverrunental entity or agen-

cy charged in lhe complainl to answer lhe allegalions of the compiainl at a

n"",li.rfi'il"Hr."ffiilil,0 o, rhe commission in rhe countv where Lhe

unlawfulconductisallegedtohaveoccurredunles-stheperson'institution'

mmlsslon

:mplainl may be filed bY or on
d by any discriminatorY Praclice
nusL be in the form of a writlen,
ldress of Lhe person, educational
renLal enliLY or agency alleged lo
and lhe parliculars ofthe alleged
--aff may file a comPlaint in iike
res Lo its astention-

!

i
I
t.
t


